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Today column is about a 7th U.S.
Circuit Court of Appeals case
concerning a former employee who
claimed her termination was improper
and based upon age discrimination,
national origin discrimination and a
hostile work environment, and that
statements of her supervisors during an
internal investigation of her conduct and
at an unemployment compensation
hearing were defamatory constituting
libel. Ptasznik v. St. Joseph Hospital, 464
E3d 691 (2006).

Grace Ptasznik, a 51-year-old Polish
immigrant, worked as a sleep technician
at St. Joseph Hospital's sleep center.
The sleep center is a research facility
that conducts sleep studies to
understand sleep disorders.

As a sleep technician, Ptasznik was
required to follow the Hospital's
“Protocol for Record Documentation,”
which required documenting computer
data on the patient every 30 to 45
minutes, noting whether the patient's
blood oxygen level registers 89 percent
or below (the “desaturation level”), and
notifying the sleep center director or
hospital physician of problems. If the
blood oxygen readings fall below the 89
percent desaturation level, then the
technician must apply continuous
positive air pressure (CPAP); and, if no
improvement, the technician must
inform the director or physician. Also, if
the study ends early, the technician
must document the reasoning.

On Jan. 24, 2003, Ptasznik was
conducting a sleep study when a patient
experienced trouble breathing. The
patient's oxygen blood level dropped to
43 percent and to 47 percent. Ptasznik
applied the CPAP, but removed it when
the patient said she had trouble
breathing. Ptasznik, over the 8-hour
study, documented oxygen levels only
three times, did not contact the doctor
when the patient had trouble, stopped
recording entries and did not document
her reason for ending the study early.

Ptasznik was terminated. She sued
St. Joseph Hospital under the Age
Discrimination in Employment Act of
1967 (ADEA), 29 U.S.C. § 621 et seq.;
Title VII of the Civil Rights Act of 1964,
424 U.S.C. § 2000e et seq.; and 42
U.S.C. § 1981, claiming age
discrimination, national origin
discrimination and a hostile work
environment. She also asserted a state
law claim of libel contending she was
falsely accused of putting a patient’s
safety at risk by depriving the patient of
50 percent oxygen during the study.
The plaintiff's libel claim was based on
investigative memos regarding her
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firing and at the unemployment
compensation hearing.

St. Joseph Hospital filed its motion
for summary judgment and Ptasznik
filed a cross-motion for summary
judgment on her defamation claim. U.S.
District Judge Amy St. Eve granted St.
Joseph's motion on all claims, finding no
discrimination and no basis for the
defamation claim. The 7th Circuit, in an
opinion authored by Judge Ann Claire
Williams, affirmed.

Ptasznik contented discrimination
motivated her firing, not the patient
episode, because Gina Ogunseye, her
supervisor, in November 2002 had said
to her: “You're old, you're Polish and
you're stupid.” Also, she said that
Ogunseye in January 2003 told her she
would be better suited as a “cleaning
lady.”

Williams began the court's analysis,
noting that Ptasznik could prove
discrimination by either the direct
method or the indirect method, and that
no proof under the direct method
existed.

“First, under the direct method,”
Williams wrote, “Ptasznik must put
forth evidence that her employer’s
decision to terminate her had a
discriminatory motivation. Raymond v.
Ameritech Corp., 442 F3d 600, 610 (7th
Cir. 2006). She may do so under the
direct method by providing direct
evidence, such as an ‘outright
admission’ of discrimination, Cardoso v.
Robert Bosch Corp., 427 F.3d 429, 432
(7th Cir. 2005), or by presenting
sufficient circumstantial evidence. See
Jordan v. City of Gary, 396 E3d 825, 832
(7th Cir. 2005). But such circumstantial
evidence must point directly to a
discriminatory reason for the
termination decision. See Cerufti v.
BASF Corp., 349 E3d 1055, 1063 (7th
Cir. 2003) (statements regarding
plaintiff's age did not form a convincing
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Racist comments not linked to termination

mosaic of circumstantial evidence
sufficient to prevail under direct method
where the prejudicial views were not
clearly linked to termination decision).

“Viewing the facts in her favor, we
are unpersuaded that Ptasznik's
evidence is sufficient to create a triable
issue of discrimination under the direct
method. The defendants certainly do
not admit discriminating against
Ptasznik."”

Explaining that the comments by
Ogunseye did not support the
discrimination claim, the court stated:

“And Ogunseye's comments that
Ptasznik was ‘'too Polish’ and ‘too old,’
although off-color and probably
inappropriate for the workplace,
nonetheless do not constitute sufficient
evidence that her employer was
motivated to terminate her because of
her national origin or age. Jordan, 396
F3d at 832. Ptasznik alleges that the
discriminatory comments occurred
approximately five times in the six
months before her termination;
however, because she cannot recall the
dates and details of Ogunseye’s
statements, it is unclear from the record
that the comments were proximate to
her discharge.”

The court next considered whether
proof of discrimination existed under
the indirect method.

“Ptasznik also fails to survive
summary judgment under the indirect
method of proof set forth in the
Supreme Court’s decision in McDonnell

Corp. v. Green, 411 U.S, 792,
802, 93 S.Ct. 1817, 36 L.Ed.2d 668
(1973),” Williams wrote. “To establish a
discrimination claim by the indirect
method, Ptasznik has the initial burden
of proving a prima facie case that (1)
she is a member of a protected class,
(2) she performed reasonably on the job
in accord with her employers’ legitimate
expectations, (3) despite her reasonable
performance, she was subjected to an
adverse employment action, and (4)
similarly situated employees outside of
her protected class were treated more
favorably by the employer. Rozskowiak
v. Vill. of Arlington Heights, 415 F.3d
608, 614 (7th Cir. 2005).

“If Ptasznik’s evidence is sufficient
for a jury to find a prima facie case of
unlawful discrimination, then the
burden shifts to the defendants to rebut
the prima facie case by articulating a
legitimate, nondiscriminatory reason for
terminating her. McDonnell Douglas,

411 U.S. at 802, 93 S.Ct. 1817. Even if
Ptasznik establishes conclusively that
the decision to fire her was motivated in
part by discrimination, the defendants

may avoid liability by demonstrating
that they would have made the same
decision despite the alleged unlawful
motive. Gleason v. Mesirow Fin. Inc.,
118 E3d 1134, 1140 (7th Cir. 1997)."

Williams then examined the law on
the employer’s asserted legitimate
reason for termination and the plaintiff's
burden to show the reason was
pretextual.

“Once the defendants articulate a
legitimate reason for termination, the
burden then shifts back to Ptasznik to
prove that the stated reason for her
termination is pretextual, Williams
wrote. “ ‘A pretext ... is a deliberate
falsehood.’ Forrester v. Rauland-Borg «
Corp., 453 E.3d 416, 419 (7th Cir. 2006);
Kulumani v. Blue Cross Blue Shield
Ass'n, 224 F3d 681, 685 (7th Cir. 2000)
(‘[P]retext means a dishonest
explanation, a lie rather than an oddity
or an error.’). “The focus of a pretext
inquiry is whether the employer’s
stated reason was honest, not whether
it was accurate, wise or well-
considered.’ Pretext is not necessarily
established merely when the plaintiff
demonstrates the employer's reason
was mistaken. An employer’s mistaken
belief that the plaintiff's conduct
merited termination is not unlawful, so
long as the belief was honestly held.
See Wade v. Lerner N.Y,, Inc., 243 F3d
319, 323 (7th Cir. 2001) (plaintiff's age
discrimination claim failed where her
employer mistakenly, but honestly,
believed the plaintiff had been late for
work)."”

Noting a case involving similar
circumstances of name-calling, the
court observed:

“We have on several occasions
upheld summary judgment where the
plaintiff failed to show his or her
employer’s reasons for the adverse
action were pretextual. For example, in
Ballance v. City of Springfield, despite
evidence that a similarly situated black
police officer had been treated more
favorably, we held that a white officer’s
discrimination suit could not survive
summary judgment because the police
chief honestly believed the officer’s
disciplinary problems warranted his
termination. 424 F.3d 614, 621 (7th Cir.
2005). And, more analogously, in
Rozskowiak v. Village of Arlington
Heights, 415 E3d 608, 611 (7th Cir.
2005), the plaintiff’s supervisor told him
he ‘would probably be losing [his] job
because [he] was a stupid Polack’ and
made other derogatory comments about
his Polish ancestry. We affirmed
summary judgment to the defendants,

reasoning that the derogatory remarks



were unrelated to the plaintiff's
termination, and the plaintiff was
terminated for legitimate job-related
reasons.”

Holding that Ptasznik failed to show
the hospital's reason for firing her was a
pretext, Williams explained:

“Even assuming that the record
creates an initial inference of national
origin and age discrimination, the
defendants rebutted Ptasznik’s prima
facie case by articulating a legitimate
reason for terminating her. Namely, the
hospital concluded that Ptasznik failed
to document her results of the sleep
study every 30-45 minutes, endangered
a patient when she failed to contact
appropriate medical personnel, and
failed to document the reason for
terminating the study. Further, when
Ptasznik was asked during her
deposition why she failed to record the
patient’s vitals every 30-45 minutes as
protocol required, she responded: ‘I was
busy with other things, and it was not
absolutely necessary to put more.'
Thus, given Ptasznik's admitted failure
to follow hospital protocol in at least
two other respects, summary judgment
on her discrimination claims was
proper.”

The court then commented that it
was not condoning the hospital's
actions, but the evidence revealed
Ptasznik had no claim:

“By so finding, we are not condoning
the alleged actions of Ptasznik's
employer. Arguably, the hospital
overreacted and unnecessarily fired an
employee with an otherwise competent
performance record. Nevertheless, it is
not our role to determine the
competency of or interfere in
employment decisions simply where we
believe an employer has made a poor
choice. Federal courts have authority to
correct an adverse employment action
only where the employer’s decision is
unlawful, and not merely when the
adverse action is unwise or even unfair.
‘We do not sit as a super-personnel
department with authority to review an
employer’s business decision as to
whether someone should be fired or
disciplined because of a work-rule
violation." Ballance, 424 F:3d at 621,
Therefore, our inquiry is limited to
whether there is a material factual
dispute as to whether the employer
honestly believed the stated, legitimate
reasons for the adverse action.
Unfortunately for Ptasznik, her
evidence is insufficient for a jury to
reasonably conclude that an
impermissible factor such as her age or
national origin motivated the hospital's
decision to terminate her. Because she
has failed to discredit the defendants’
legitimate, nondiscriminatory reasons

for firing her, the district court did not _ ...

err when it granted summary judgment
for St. Joseph Hospital and Resurrection
Healthcare."”

The 7th Circuit then considered
Ptasznik's defamation claim contending
she was falsely accused of putting the
patient's safety at risk, depriving the
patient of 50 percent oxygen and
endangering the patient.

Setting out the test under Illinois law
for defamation, Williams wrote:

“To prove defamation, a plaintiff must
show that the defendant made a false
statement about the plaintiff, there was
an unprivileged publication to a third
party by the defendant, and the
publication damaged the plaintiff.’ Popko
v. Cont'l Cas. Co., 355 Ill.App.3d 257,
823 N.E.2d 184, 188 (Tll.App.Ct. 2005).
Illinois law recognizes a per se cause of
action for defamation when the
defamatory statements are so serious
that reputational injury may be
presumed. Defamation per se claims
include falsely imputing an inability to
perform or want of integrity in the
duties of office, employment, or
profession. Van Horne v. Muller, 185
[11.2d 299, 705 N.E.2d 898, 903 (Il
1998). However, vague, unprovable
statements and statements of opinion do
not give rise tq a defamation claim;
instead, Illinois law requires that the
allegedly defamatory statement contain
an objectively verifiable factual
assertion. Wynne v. Loyola Univ. of
Chicago, 318 11l.App.3d 443, 741'N.E.2d
669, 676 (11l App.Ct. 2000).”

Finding the evidence did not show
the statements of supervisory personnel
were false, and, in fact, tended to show
they were true, the court reasoned:

“We nonetheless conclude that
summary judgment was proper because
Ptasznik has failed to produce evidence
suggesting that the statements were
false. Ptasznik's own observations, as
recorded on the technician impression
sheet, indicate that the patient
experienced ‘steady low desaturation’ at
‘43 percent’ and ‘47 percent,’ which
would have placed the patient at risk.
Even if the readings were inaccurate
because of a computer glitch, Ptasznik
presents no evidence that she was
aware of the degree of imprecision.
Unless she knew that the degree of
imprecision safely placed the patient
about the 89 percent (desaturation)
threshold, the evidence only supports a
finding that Ptasznik should have taken
action. Thus, Ptasznik’s supervisor’s
statements were consistent with her
own records of the study, and, without
evidence to the contrary, a jury could
not reasonably conclude that the
statements were mtentlonai]y or
recklessly false.”

Fmal]y. the court held that the
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