Today's case provides an informative
discussion of and helpful insights into
the issue of work-product privilege
under Rule 26(b)(3) with respect to
corporate attorney opinion letters
discussing and evaluating litigation
against the corporation when such
letters are furnished to auditors — are
they protected by the work-product
privilege or is the privilege waived by
disclosure?

Lawrence E. Jaffe Pension Plan v.
Household International Inc., 237 ER.D.
176 (N.D.IIL. 2006).

Magistrate Judge Nan R. Nolan, in
the context of a discovery dispute over
production of documents and whether
the work-product privilege applied and,
if so, to what extent, decided several
issues:

(1)Were the attorney opinion letters
regarding pending litigation and claims
sent to the auditors privileged?

(2)Were the attorney opinion letters
“dual purpose” documents making the
work-product privilege unavailable?

(3)Did the auditor’s inadvertent
production of the attorney opinion
letters waive the work-product
privilege?

(4)Was the corporation’s litigation
and claim loss reserves information
protected by the work-product
privilege?

The Lawrence E. Jaffe Pension Plan
sued Household International Inc. and
Household Finance Corporation for
predatory lending practices. Arthur
Andersen LLP, was Household’s outside
auditor and was sued, but that case was
dismissed pursuant to a settlement on
April 6, 2006.

After Andersen was dismissed, it
filed a motion seeking return of
privileged documents, the corporate
attorney opinion letters, which it had
inadvertently produced to the plaintiffs
during discovery. Plaintiffs, Jaffe
Pension Plan, opposed the motion
contending any work-product privilege
had been waived and also sought
production of Household's claims and
litigation loss reserves information.

Nolan granted Andersen's motion for
return of the attorney opinion letters
and denied plaintiff's request for the
loss reserves information.

Nolan began consideration of the
issues referring to Rule 26(b)(1) and
Rule 26(b)(3) regarding discovery and
work-product privilege:

“Federal Rule of Civil Procedure
26(b)(1) prescribes the scope of matters
upon which a party may seek discovery.

“ ‘Parties may obtain discovery
regarding any matter, not privileged,
that is relevant to the claim or defense
of any party.... Relevant information
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need not be admissible at trial if the
discovery appears reasonably calculated
to lead to the discovery of admissible
evidence.’ Fed. R. Civ. P 26(b)(1). A
document may be protected by the
work-product privilege if it is created by
an attorney ‘in anticipation of litigation.'
Fed. R. Civ. P. 26(b)(3); Logan 1.
Commercial Union Ins. Co., 96 E3d 971,
976 (7th Cir. 1996). An assertion of
work-product privilege may be
overcome upon a showing of
‘substantial need’ and ‘undue hardship,’
but the courts are cautioned to give
even greater protection to attorney
opinions that include mental
impressions, conclusions, or legal
theories concerning prospective
litigation. Logan, 96 F.3d at 976 n. 4
(stating Fed. R. Civ. P. 26(b)(3)
‘expressly admonishes courts to give
even greater protection against
disclosure of opinion work product,
meaning “the mental impressions,
conclusion, opinions, or legal theories of
an attorney or other representative of a
party concerning the litigation.” *)”

Defendants contended the attorney
opinion letters were protected by the
work-product privilege because they
were an attorney’s evaluation opinions
of pending or threatened litigation.
They contended revelation to Andersen
did not waive the privilege and that
Andersen's inadvertent disclosure was
not a waiver (over 4 million documents
were produced in discovery). And,
defendants contended the claim and
litigation loss reserves information
reflected their attorneys’ mental
impressions, opinions and evaluations
and so were privileged.

The Court noted the plaintiffs relied
upon the 5th U.S. Circuit Court of
Appeals case of U.S. v. El Paso Co., 682
F.2d 530 (5th Cir. 1982), in contending
the work-product privilege did not apply
because “the primary motivating
purpose behind the creation of a
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document or investigative report must
be to aid in possible future litigation”
and preparing letters to auditors did not
serve that purpose

But, Nolan explamed that other
courts have disagreed with such a
narrow interpretation of Rule 26(b)(3):

*Other circuits, however, have
rejected this formulation as contrary to
the text and policies of Rule 26(b)(3). In
U.S. v. Adlman, 134 E3d 1194 (2d Cir.
1998), for example, the 2d Circuit noted
that ‘[t]he text of Rule 26(b)(3) does not
limit its protection to materials
prepared to assist at trial.’ In the 2d
Circuit's view, ‘work-product protection
should not be denied to a document that
analyzes expected litigation merely
because it is prepared to assist in a
business decision.' "

By way of example, the court offered
the following scenario:

“A business entity prepares financial
statements to assist its executives,
stockholders, prospective investors,
business partners, and others in
evaluating future courses of action.
Financial statements include reserves
for projected litigation. The company's
independent auditor requests a
memorandum prepared by the
company's attorneys estimating the
likelihood of success in litigation and an
accompanying analysis of the company's
legal strategies and options to assist it
in estimating what should be reserved
for litigation losses.”

The court suggested that a broader
test was more appropriate:

“Rather, a document should be
eligible for work-product protection if it
was prepared or obtained ‘because of
the prospect of litigation." (quoting
Charles Alan Wright, Arthur R. Miller,
and Richard L. Marcus, 8 Federal
Practice & Procedure § 2024, at 343
(1994)). See also National Union Fire
Ins. Co. v. Murray Sheet Metal Co., 967
F2d 980, 984 (4th Cir. 1992). (“The
document must be prepared because of
the prospect of litigation when the
preparer faces an actual claim or a
potential claim following an actual event
or series of events that reasonably
could result in litigation.")"”

Nolan considered plaintiffs’
contention that the test should be that
used in Medinol Lid. v. Boston Scientific
Corp., 214 ER.D. 113 (S.D.N.Y. 2002) —
that disclosure to the auditor “did not

.. serve the privacy interests that the
work-product doctrine was intended to
protect.” But, found Medinol not
persuasive and contrary to the majority
of courts ruling on the issue:

Owners Mutual Protection and
Indemnity Ass'n Inc. v. Alcoa Steamship
Co., No. 04 Civ. 4309 LAKJCF, 2006 WL
278131 (S.D.N.Y. Feb 2), for example, a
New York district court declined to
follow Medinol as contrary to the 2d
Circuit’s ruling in Adlman. The In re
Honeywell Int'l Inc. Sec. Litig., 230
FR.D. 293 (S.D.N.Y. 2003), court
similarly relied on Adlman to hold that
‘Honeywell's assertion of work-product
protection for its audit letters and
litigation reports prepared by its
internal and external counsel, as well as
[PriceWaterhouseCooper]'s documents
memorializing Honeywell's opinion
work product, is proper.’ "

Explaining that the 7th Circuit has
not decided the issue directly, but
appears to lean toward the broader rule,
the court continued:

“The 7th Circuit has not directly
decided whether audit letters constitute
work product, but it has stated that in
asserting whether documents are
entitled to the privilege, ‘we look to
whether in light of the factual context
“the document can fairly be said to have
been prepared or obtained because of
the prospect of litigation.” ' Logan, 96
E3d at 976-77 (quoting Binks, 709 F2d
at 1119) (emphasis in original).

“This court agrees that documents
are protected by work-product privilege
if they were prepared or obtained
‘because of the prospect of litigation." "

Finding the attorney opinion letters
were protected by the work-product
privilege, Nolan reasoned:

“In Logan, the 7th Circuit
distinguished between investigative
reports developed by insurance
companies in the ordinary course of
business as a precaution for the ‘remote
prospect of litigation," and documents
prepared because ‘some articulable
claim, likely to lead to litigation ... ha[s]
arisen.' 96 E3d at 977 (quoting Binks,
709 E2d at 1120). The attorney opinion
letters in this case were not prepared
due to some remote possibility of
litigation but, rather, summarize
pending and actually threatened
litigation.

“In the absence of any pending or
threatened litigation, Household's
counsel would have had no need to
advise Andersen regarding such
nonexistent matters. Thus, the opinion
letters were prepared ‘because of’
pending or threatened litigation and are
protected by the work-product
doctrine.”

The court next moved to
tonsideration of plaintiffs’ contention
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“Plaintiffs attempt to avoid this
conclusion by arguing that the opinion
letters are ‘dual-purpose documents.'
(citing United States v. Frederick, 182
E3d 496 (7th Cir. 1999). In Frederick,
the defendant was an accountant and
lawyer who declined to produce to the
Internal Revenue Service worksheets
he had drafted in preparing certain
clients’ tax returns. The 7th Circuit held
that even though the clients were under
investigation from the IRS, the tax
worksheets were not entitled to work-
product protection merely because a
lawyer prepared them. As the court
explained, ‘a dual-purpose document —
a document prepared for use in
preparing tax returns and for use in
litigation — is not privileged; otherwise,
people in or contemplating litigation
would be able to invoke, in effect, an
accountant’s privilege, provided that
they used their lawyer to fill out their
tax returns.’ The court finds Frederick
distinguishable in that Household is not
attempting to shield its tax returns as
work product. More importantly, unlike
tax returns, which may be prepared by a
nonlawyer, only an attorney could have
drafted the legal opinion letters
evaluating the pending and threatened
litigation against Household. Cf.
Frederick, 182 E3d at 501 (people
‘should not be permitted, by using a
lawyer in lieu of another form of tax
preparer, to obtain greater
confidentiality than other taxpayers.’)"

Nolan further reasoned that the fact
the opinion letters served a business
purpose, aiding the auditors, did not
alter the fact that they provided
attorneys’ opinions on the litigation
claims pending against the corporation:

“As noted, without the pending and
threatened litigation, there would be no
opinion letters. See Caremark Inc. v.
Affiliated Computer Servs. Inc., 195
ER.D. 610, 614 (N.D.IIL. 2000) (a
document ‘analyzing the likely outcome
of ... litigation ... does not lose
protection merely because it is also
created in order to assist with a
business decision."); Mattenson v. Baxter
- Healthcare Corp., 438 F3d 763, 768 (Tth
Cir. 2006) (work-product privilege
applied to ‘lawyer’s thoughts about a
potential suit against the company,
[includ]ing some of the strengths and
weaknesses of the company’s case.")”

Next the court decided the waiver
issue: Was the disclosure of the opinion
letters to the auditor a waiver of the
privilege?

“Plaintiffs argue that defendants have
nonetheless waived the privilege by
disclosing the documents to Andersen.
It is well established that the work-
product privilege may be waived by
disclosures to third parties ‘in a manner
that substantially increases the
opportunity for potential adversaries to
obtain the information.’ Vardon Golf Co.
v. Karsten Mfg. Corp., 213 ER.D. 528,

534 (N.D.IIL 2003).

“In the court's view, the fact that an
independent auditor must remain
independent from the company it audits
does not establish that the auditor also
has an adversarial relationship with the
client as contemplated by the work-
product doctrine. Disclosing documents
to an auditor does not substantially
increase the opportunity for potential
adversaries to obtain the information.
As the Southern Scrap Material court
explained in finding that the work-
product privilege attached to audit
letters produced to outside auditors:

“This is not one of those cases where
a party deliberately disclosed work
product in order to obtain a tactical
advantage or where a party made
testimonial use of work product and
then attempted to invoke the work
product doctrine to avoid cross-
examination. 2003 WL 21474516." "

Declining to find a waiver, the court
applied the five-factor balancing test:

“The court similarly declines to find
waiver by virtue of Andersen’s
inadvertent production of the opinion
letters to plaintiffs during discovery.
Courts must balance five factors to
determine whether waiver has occurred
under such circumstances: (1) the
reasonableness of the precautions taken
to protect the document; (2) the time
taken to rectify the error; (3) the scope
of discovery; (4) the extent of the
disclosure; and (5) the overriding issue
of fairness. Urban Oudfitters Inc. v. DPIC
Cos., 203 ER.D. 376, 380 (N.D.IIL. 2001).
As noted, defendants have produced
some four million pages of documents in
this case, including some tens of
thousands of pages produced by
Andersen. It was not unexpected that
defendants and their agents would
inadvertently produce some privileged
materials and, indeed, the parties’
agreed protective order outlines a
procedure for returning such materials.
Given the volume of documents at issue
in this case, the court does not view
this delay as unreasonable. In light of
the scope of production, plaintiffs have
not demonstrated that Andersen's
precautions were unreasonable or that
the inadvertent production effected a
waiver of the work-product privilege by
Household.”

Finally, Nolan considered whether
plaintiffs were entitled to Household's
claims and litigation loss reserves
figures and concluded the loss reserves
were established based upon attorneys’
advice and evaluations, and therefore
subject to work-product protection:

“In Certain Underwriters at Lloyd’s,
London v. Fidelity and Casually Ins. Co.,
No. 89 C 876, 1998 WL 142409 (N.D.IIL
Mar. 24, 1998), the court noted that the
‘jurisprudence surrounding whether
reserve information is privileged under
the work- product doctrine is by no
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