Today's case involves the issue of
damages in a negligent
misrepresentation action and, as a
matter of first impression, the 7th U.S.
Circuit Court of Appeal's prediction that
if llinois were to address the issue of
the standard of damages in a negligent
misrepresentation action, it would likely
adopt the damages standard in section
552B of the Restatement (Second) of
Torts.

Kemper{Prime Industrial Partners v.
Monigomery Waison Americas Inc., 487
E3d 1061 (2007).

Kemper/Prime Industrial Partners
sued Montgomery Watson Americas
Inc. for negligent misrepresentation as
the result of an environmental report on
a parcel of land performed by Warzyn
Inc., the predecessor to Montgomery.

In 1990, the Prime Group (not
Kemper/Prime) hired Warzyn to
conduct an environmental assessment
of a 120-acre stretch of industrial land in
south Chicago to determine
environmental hazards.

Kemper/Prime purchased the
property after the 1990 Warzyn study.
The 1990 study did not include all
areas., Warzyn made a proposal to
quantify the contamination found, but
never quantified the full environmental
remediation costs.

Between 1993 and 1996, other
environmental studies revealed
additional contamination. Kemper/Prime
subdivided and sold significant sections
of the land at a substantial profit.

In 1997, Kemper/Prime sued
Montgomery. U.S. District Judge Ronald
A. Guzman dismissed Kemper/Prime’s
action with prejudice on the grounds
that Kemper/Prime could not prove the
remediation damages it claimed, as a
matter of law. Guzman relied on section
552B of the Restatement (Second) of
Torts.

The 7th Circuit affirmed, in an
opinion authored by Judge Diane P.
Wood, finding that Illinois would follow
section 552B as to damages proofs in a
negligent misrepresentation action.

Wood began the 7th Circuit’s
discussion by noting that the Illinois
Supreme Court recognizes a cause of
action for negligent misrepresentation.

Wood wrote: “The Illinois Supreme
Court allows suits alleging negligent
misrepresentation ‘Where [the
defendant] is in the business of
supplying information for the guidance
of others in their business transactions.’
Brogan v. Mitchell Int'l, 181 11.2d 178,
692 N.E.2d 276, 278 (1998); Moorman
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Mfg. Co. v. National Tank Co., 91 1l1.2d
69, 61 Il.Dec, 746, 435 N.E.2d 443, 452
(1982). A plaintiff alleging negligent
misrepresentation must prove (1) the
defendant made ‘a false statement of
material fact,’ (2) the defendant had the
‘intention to induce the other party to
act,’ (3) the plaintiff relied ‘on the truth
of the statements,’ (4) ‘damage to the
other party resulting from such
reliance,’ and (5) the ‘defendant owes a
duty to the plaintiff to communicate
accurate information.’ Board of Educ. v.
A, C& S Inc, 131 111.2d 428, 137 Ill.Dec.
635, 546 N.E.2d 580, 591 (1989).

“At issue in this appeal is the fourth
element, ‘damage ... resulting from
such reliance.’ The Illinois state courts
have not adopted a particular approach
to damages for negligent
misrepresentation cases. Montgomery
argued before the district court that the
proper measure of damages here is the
diminution of value of the land at issue,
while Kemper/Prime asked the district
court to adopt the damages standard set
forth in section 552B of the Second
Restatement of Torts. The district court
agreed with Kemper/Prime and looked
to section 552B for its standard.”

The 7th Circuit noted that Indiana
has adopted the section 552B of the
Restatement damages approach in
Trytko v. Hubbell Inc., 28 F3d 715 (7th
Cir. 1994), and predicted Illinois would
likely adopt the section 552B test.

Wood wrote: “We agree with the
district court that if [llinois courts were
to address the issue of standard of
damages in a negligent
misrepresentation action, they likely
would adopt section 552B as their
standard. Section 552B reads:

* *Damages for Negligent
Misrepresentation

——Lawyers' Forum—
No proof of measurable damages in dismissal

**(1) The damages recoverable for a
negligent misrepresentation are those
necessary to compensate the plaintiff
for the pecuniary loss to him of which
the misrepresentation is a legal cause,
including (a) the difference between the
value of what he has received in the
transaction and its purchase price or
other value given for it; and (b)
pecuniary loss suffered otherwise as a
consequence of the plaintiff’s reliance
upon the misrepresentation.

“*(2) [T]he damages recoverable for
a negligent misrepresentation do not
include the benefit of the plaintiff's
contract with the defendant.’ "

Wood reviewed the district court’s
analysis of the damages issue, finding it
persuasive.

“Relying on section 552B," she
wrote, “the district court concluded that
in order to prove damages,
Kemper/Prime needed to ‘offer
evidence of (1) the cost of remediating
the contamination listed in the 1990
Report, and (2) the total cost of
remediating the contamination that
existed on the Property at the time of
the 1990 Report.’ This evidence could
satisfy either section 552B(1)(a) or (b)
because it would either show the extent
to which Kemper/Prime overpaid for
the Property or the additional costs
Kemper/Prime was forced to incur
because of its reliance on Warzyn's
reports. In fact, this interpretation of
section 552B was generous to the
plaintiff, as section 552B can be read
more narrowly. Indeed, Montgomery
contends that the district court’s
approach to pecuniary loss is
‘expansive.’ Because Kemper/Prime's
evidence of damages does not satisfy
even the district court’s standard,
however, we do not need to consider
further whether Illinois would adopt a
narrower reading of section 552B.
Instead we move directly to the district
court’s conclusion that Kemper/Prime
failed to raise a genuine issue of fact on
allowable damages.”

The court stated Kemper/Prime's
burden of proof on the damages was
two-fold.

“Here, Kemper/Prime needed to
proffer evidence of (1) the cost of
remediating the contamination listed in
the 1990 Report, and (2) the total cost
of remediating the contamination that
existed on the Property at the time of
the 1990 Report.”

On the cost of remedying the
contamination in the 1990 report, the
7th Circuit found the proofs lacking.

“In order to meet this burden,
Kemper/Prime pointed to the 1990
Warzyn report, the testimony of an
expert, Gary Vajda, the testimony of
one of its officers, James Martell, the
other Warzyn materials, a draft letter
from Warzyn to Martell on May 31,
1990, and a few lines of handwritten
notes following a conversation between
Martell and Warzyn on June 1, 1990. We
agree with the district court that this
evidence does not ‘establish a basis for
the assessment of damages’ with any
degree of probability, let alone ‘with a
fair degree of probability.’ First,
Kemper/Prime has identified no
statement by Warzyn in the 1990
reports or in any supporting
documentation from Warzyn produced
at the time of the reports of the cost of
remediation for the Property. Second,
Kemper/Prime identifies nothing in the
reports or other Warzyn documents
from which a court could infer the cost
of remediation. Third, even if
Kemper/Prime could point to such a
remediation cost, Kemper/Prime has
not demonstrated how a court could
infer from that data what the cost of
remediating only the sections of the
Property at issue in this litigation would
be or compare the cost of remedying
the problems Warzyn found on the
relevant parcel to the cost of full
remediation in 1990, the second fact
required by the district court.

“Kemper/Prime’s Evidence Memo to
the district court stated that it ‘relied on
[Warzyn] to determine the potential
environmental concerns or liability at
the Property,’ not the costs of
remediating the Property. The short
letter from Warzyn drafted on May 31,
1990, states that Warzyn ‘developed a
proposal to quantify the extent of
contamination identified,’ but again it
does not state that Warzyn quantified
any of the remediation costs or that it
was expected to do so.”

Wood explained that reference to a
$300,000 figure for remediation was
inadequate as it was for only an
indeterminate portion of the property
and a mere estimation.

“Even if Kemper/Prime had expected
a full remediation cost estimate,” she
wrote, “it could not reasonably have
viewed the $300,000 figure it references
to be such an estimate. The notes from
the phone call and the short draft letter
from Warzyn, on which Kemper/Prime
relies, refer specifically to just two
sections of land (labeled SB17 and SB8)
within the Property. These two sections



