Today's case involves a wrongful
death suit arising from a construction
site accident and the question of
whether the developer of a housing
development could be liable for the
death of an employee of a subcontractor
on the job site.

Avalos v. Pulte Home Corporation, 474
ESupp.2d 961 (N.D.IIL. 2007).

Magistrate Judge Martin C. Ashman
provides an in-depth analysis of three
rules often involved in construction site
accidents and resulting suits:(1) Did the
developer (Pulte Home Corp.) control
the means, methods and operative
details of the subcontractor’s work
pursuant to section 414 of the
Restatement (Second) of Torts?

(2) Was the developer’s conduct a
proximate cause of the accident under
the “cause in fact” and “legal cause”
tests?

(3) Did the developer cause an
unnatural accumulation of ice and snow
on the property causing the accident?

This case arose out of a suit filed by
Alma Avalos, administrator of the estate
of her husband, Juan Avalos, who was
killed when delivering millwork and
doors to the Auburn Lakes housing
development of Pulte Homes Corp. for
his employer, EE. Wheaton Inc., who
had a suppliers contract agreement with
Pulte.

A EE. Wheaton truck backed over
Juan Avalos; his brother was driving the
truck and Juan Avalos was directing it
on a driveway of a home under
construction.

The Avalos Estate sued Pulte. Pulte
filed a motion for summary judgment
contending it could not be liable to
Avalos on three grounds: (1) it did not
control Wheaton's delivery work; (2) it
was not the proximate cause of the
delivery truck accident; and (3) any ice
and snow on the driveway was natural,
not created by Pulte.

Ashman denied Pulte’s motion for
summary judgment, finding Pulte
exercised enough control over Wheaton
to render it liable, and fact issues
existed as to proximate causation and
whether the ice and snow was natural
or unnatural,

Ashman began discussion of the
section 414 control issue, setting out
the test Illinois follows in determining
control over an independent contractor.

“Typically,” Ashman wrote, “this
duty arises where the parties stand in a
special relationship to each other.
Cochran v. George Sollitt Constr, 358
Tl App.3d 865, 873, 832 N.E.2d 355, 361
(App.Ct. 2005). Generally, this
relationship is not present where a
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party hires an independent contractor,
meaning that a general contractor
generally does not owe a duty of care
toward its subcontractor's employees.
Illinois has adopted section 414 of the
Restatement (Second) of Torts, which
provides an exception to this general
rule and which states as follows:

**One who entrusts work to an
independent contractor, but who retains
the control of any part of the work, is
subject to liability for physical harm to
others for whose safety the employer
owes a duty to exercise reasonable care,
which is caused by his failure to
exercise his control with reasonable
care.'

“Restatement (Second) of Torts
section 414 (1965). Section 414's
application is clarified by comment (¢)
to section 414:

“‘In order for the rule stated in this
Section to apply, the employer must
have retained at least some degree of
control over the manner in which the
work is done, It is not enough that he
has merely a general right to order the
work stopped or resumed, to inspect its
progress or to receive reports, to make
suggestions or recommendations, which
need not necessarily be followed, or to
prescribe alterations and deviations.
Such a general right is usually reserved
to employers, but it does not mean that
the contractor is controlled as to his
methods of work, or as to operative
detail. There must be such a retention of
a right of supervision that the contractor
is not entirely free to do the work in his
own way.' Restatement (Second) of
Torts section 414, cmt. ¢ (1965)."

The court addressed Pulte's first
contention that it had little or no control
over the delivery truck.

“Thus,” Ashman wrote, “the
question in this case becomes whether
Pulte has retained enough control over
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Wheaton's duties in order to trigger a
duty under section 414. As comment (c)
makes clear — as does surrounding

case law — the level of control required

in order to trigger section 414 is
significant. (See, Rangel v. Brookhaven
Construction Inc., 307 11.App.3d 835,
837, 719 N.E.2d 174, 176 (App.Ct.
1999)) (specifying that the general
contractor must do more than control
the ends, but must control the means —
the ‘operative details’ — the
subcontractor employs in reaching the
ends).”

Ashman relied upon the two-part test
in Downs to determine that Pulte did
have sufficient control to subject it to
liability.

“The Court finds that Pulte owed a
duty to Avalos, which precludes
summary judgment,” he wrote. “The
Court follows the approach used in
Downs v. Steel & Craft Builders Inc., in
analyzing this case: first, the Court
looks to the Subcontract to determine
whether Wheaton and Pulte intended
Pulte to retain enough control to trigger
section 414; second, the Court
considers the parties' actual practice
and whether Pulte in fact exerted
control sufficient to trigger section 414.
See Downs v. Steel & Craft Builders Inc.,
358 [ll.App.3d 201, 205-08, 831 N.E.2d
92, 98-100 (App.Ct. 2005).

“Following the framework used in
Downs, this Court finds that Pulte has
retained sufficient control over
Wheaton's activities to impose a duty on
Pulte toward Juan Avalos under section
414. First, the Court looks to the parties’
agreements — the Wheaton-Pulte
Subcontract and the Specifications....
The Subcontract states that Wheaton
will deliver the materials only to a Pulte
representative and only in the manner
that the Pulte representative directs.
The Specifications ordered Wheaton to
refrain from parking ‘beyond the curb’ on
driveways and the like, The
Specifications also echo the Subcontract
in directing Wheaton to follow the
specific directions of a Pulte
representative when unloading the
delivered supplies.

“The Specifications and the
Subcontract explicitly identify the place
where Wheaton may park — i.e., not on
the driveway. In the context of delivery
of millwork to a home building project,
this direction is particular and
significant, It does more than control
the ends of Wheaton's work, but it also
controls the means Wheaton employs in
reaching those ends. In addition, the
instruction in the Specifications and
Subcontract that Wheaton must deliver

only according to the directions given
by a Pulte representative leaves Pulte
with a great deal of potential control
over how Wheaton executes its
deliveries.”

Pulte contended that at the
preconstruction meeting it merely set
out overall procedures for deliveries,
showing little or no control. But, the
court found the contention
unpersuasive.

“The context of the preconstruction
meeting indicates that the specifics of
Wheaton's deliveries — the ‘operative
details’ — were fleshed out at this
meeting. A Pulte vice-president has
stated as much: ‘The practice is [for
Wheaton] to deliver it to the designated
spot that we have communicated to
them, but a representative is not going
to be available — there will not be a
Pulte representative there to receive
the mill work.’ Instead of showing less
control, this statement shows that at
the preconstruction meeting Pulte
retained actual control over the
‘designated spot that we have
communicated to them.' This reinforces
the Court's finding that Wheaton is not
free to perform its work in the manner
in which it sees fit.”

Next, Ashman addressed the
proximate cause issue, noting the
“cause in fact” and “legal cause” tests
used by the Illinois Supreme Court.

“The Illinois Supreme Court has held
that the proximate cause concept
encompasses two distinct requirements:
cause in fact and legal cause. First
Springfield Bank & Trust v. Galman,
188 I1.2d 252, 256, 720 N.E.2d 1068,
1071 (1999). Negligent conduct is a
cause in fact if it ‘is a material element
and a substantial factor in bringing
about the injury.’ ‘[Clonduct is a
material element and a substantial
factor in bringing about an injury if,
absent that conduct, the injury would
not have occurred.’ In other words,
causation in fact can be colloquially
described as ‘but for’ causation: but for
the negligent conduct, the injury would
not have occurred. The Illinois Supreme
Court has defined legal cause in terms
of foreseeability: ‘The relevant inquiry
here is whether the injury is of a type
that a reasonable person would see as a
likely result of his or her conduct.’
‘Although proximate cause is generally a
question of fact, the lack of proximate
cause may be determined by the court
as a matter of law where the facts
alleged do not sufficiently demonstrate
both cause in fact and legal cause.’ "

Pulte contended that the backing up
of the Wheaton truck was an



