Today's case involves the question of
whether there is insurance coverage
and a duty to defend under a
commercial general liability policy for
claims brought against a policyholder
under the Telephone Consumer
Protection Act, or TCPA, for sending
unsolicited fax ads. American Home
Assurance Co. v. McLeod USA Inc., 475
ESupp.2d 766 (N.D. III. 2007).

It explains why the decision in
American States Insurance Co. v. Capital
Associates of Jackson County Inc., 392
F.3d 939 (7th Cir. 2004), finding no
coverage and no duty to defend such
cases, no longer controls in diversity
cases because the Illinois Supreme
Court ruled that there should be
coverage and a duty to defend in the
case of Valley Forge Insurance Co. v.
Swiderski Electronics Inc., 223 11.2d
352, 860 N.E.2d 307 (2006).

And, U.S. District Judge Matthew E
Kennelly provides the analysis the
Illinois Supreme Court applies in
determining insurance coverage
questions, doing so in the context of
whether the case at issue was
controlled by Illinois or lowa law —
finding the rules are the same in both
states for purposes of the TCPA fax ad
question.

American Home Assurance Co. and
National Union Fire Insurance Co. filed
a declaratory judgment action in federal
court, seeking a determination that they
owed no duty to defend McLeod U.S.A.
Inc. against two class-action lawsuits
under the TCPA, 47 U.S.C. §227.
McLeod counterclaimed, contending
that coverage was owed under the
advertising injury coverage for “oral or
written publication of material that
violates a person’s right to privacy.”

On July 5, 2006, the District Court
granted the insurers partial summary
judgment, finding no duty to defend.
Explaining that this decision was guided
by the controlling precedent in
existence at that time, Kennelly stated:

“The court based its decision on
then-controlling [7th U.S. Circuit Court
of Appeals] precedent, American States
Insurance Co. v. Capital Associates of
Jackson County Inc., 392 F.3d 939 (7th
Cir. 2004).

“In American States, the 7th Circuit
considered whether an insurer had a
duty to defend a junk-fax lawsuit, in a
case in which the insurance policy
required the insurer to defend suits
seeking damages resulting from an
‘advertising injury.’ As in this case,
‘advertising injury’ was defined in the
policy to include ‘[o]ral or written
publication of material that violates a
person'’s right of privacy.’ -

“The court first noted that under the
common law of tort, privacy has two
principal meanings: secrecy and
seclusion. The court said that a person
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asserts secrecy interests when he
seeks to conceal private information
and asserts seclusion interests when he
seeks to prevent people from (for
example) ringing his doorbell late at
night. The court then examined the
relevant definition of ‘advertising injury’
and, recognizing that the language reads
like coverage of the tort of invasion of
privacy, concluded that it covers only
alleged violations of secrecy interests.
The court held that the insurer had no
duty to defend, because a junk-fax
lawsuit only alleges violations of
seclusion interests.

“The court was bound to follow
Anierican States to decide the insurers’
previous motion for summary judgment
because 7th Circuit rulings on state law
are authoritative until a state’s highest
court rules otherwise. See Reiser v.
Residential Funding Corp., 380 E3d
1027, 1029 (7th Cir. 2004). Consistent
with American States, the court found
no duty to defend.”

McLeod later filed a motion to
reconsider based on the Illinois
Supreme Court’s decision in Valley
Forge Insurance Co., and the court
vacated the July 5, 2006, order. McLeod
renewed its motion for summary
judgment based upon Valley Forge and
the insurers filed a cross-motion for
summary judgment, contending that
Towa, not Illinois, law applied, and that
the Iowa Supreme Court would not
follow Valley Forge.

Kennelly granted McLeod's motion,
finding coverage and a defense was
owed based on Valley Forge. He denied
the insurers' cross-motion, finding that,
even if lowa law applied, the lowa
Supreme Court would likely follow the
rule of Valley Forge.

Beginning his discussion of the

_applicable law, the judge stated:

“When a district court exercises
diversity jurisdiction, it must apply. state
law-as the highest court of that state
would apply it. See AAR Aircraft &
Engine Group Inc. v. Edwards, 272 F3d
468, 470 (7th Cir. 2001).
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Court finds insurance policy covers junk faxes

“The insurers acknowledge that if
Illinois law applies to the court’s
interpretation of the McLeod policy,
they have a duty to defend the TCPA
lawsuits. (‘In the wake of Valley Forge,
insurers agree that their position is no
longer supported by Illinois law.").

“They argue, however, that lowa law
applies. The insurers claim that in light
of the Illinois Supreme Court’s decision
in Valley Forge, lowa law now conflicts
with [llinois law regarding the
interpretation of the McLeod policy and,
based on the ‘most significant contacts'
test, the court should apply lowa law. If
the court applies lowa law, the insurers
argue, they have no duty to defend.

“Rather than engage in an
unnecessary conflict of laws and
significant contacts analysis, the court
will assume for purposes of McLeod's
motion that Iowa law controls and turn
to whether the insurers have a duty to
defend.”

The court then considered whether
the coverage analysis done by the
Ilinois Supreme Court in Valley Forge
would be the same analysis the lowa
high court would use:

“The lowa Supreme Court and the
Iowa appellate courts have been silent
regarding whether an insurer issuing a
policy covering ‘advertising injury’ has a
duty to defend TCPA lawsuits. This
court must therefore predict what the
Iowa Supreme Court would do if
presented with this issue.

“The Illinois Supreme Court is the
only state supreme court to have
addressed whether ‘advertising injury’
potentially covers junk-fax lawsuits,
Valley Forge is therefore a suitable place
to begin our prognostication on lowa
law. In Valley Forge, the court began its
analysis by setting forth the principles
Ilinois courts use to construe insurance
policies. The court identified several
relevant principles: a court’s primary
objective in construing policy language
is to ascertain and give effect to the
intentions of the parties as expressed in
the insurance policy; the policy is to be
construed as a whole, giving effect to
every provision; if the terms are
unambiguous, they are to be applied as
written; and if the words used are
ambiguous, they will be construed
against the drafter.”

Kennelly's analysis centered on the
Supreme Court’s discussion of
“advertising injury” and its coverage for
a violation of a person's “right of
privacy™:

“The policies in Valley Forge, like the
McLeod policies, defined ‘advertising
injury’ as ‘written ... publication ... of
material that violates a person’s right of
privacy.’ The Illinois Supreme Court
noted that the case law is clear that
receipt of an unsolicited fax
advertisement implicates a person’s

right of privacy by violating his
seclusion; such a violation is one of the
injuries the TCPA attempts to prevent.

“The court then analyzed whether
the words in the ‘advertising injury’
provision indicate that the parties
intended for the policy to cover the type
of injury to privacy at issue in the TCPA
suit. Like the McLeod policies, the
policies in Valley Forge did not define the
terms ‘publication,’ ‘material’ or ‘right
of privacy.’ Consistent with Illinois law,
the court afforded these terms their
plain, ordinary and popular meanings.
The court determined that ‘publication’
meant communication or ‘announcing to
the public’ and that ‘material’ was broad
enough to include advertisements,

“The court then concluded, based on
standard dictionary definitions, that the
plain meaning of ‘right of privacy’
connoted both an interest in seclusion
and an interest in secrecy of personal
information. Based on this construction,
the court held that the unsolicited fax
advertisements at issue in the TCPA
suits fell within the definition of
‘advertising injury.” The court
specifically rejected the 7th Circuit's
analysis in American States as
inconsistent with Illinois’ approach to
interpreting insurance policy
provisions.”

Kennelly compared the rules used by
the Iilinois Supreme Court and lowa
Supreme Court to determine coverage
issues, finding them quite similar:

“As it turns out, lowa and Illinois
courts use almost identical methods to
interpret insurance policies. Among
other things, Iowa and [llinois law treat
the interpretation of an insurance policy,
and determination of the parties’ rights
and duties under the policy, as
questions of law that are appropriate for
resolution by summary judgment. lowa
and [llinois law both require an insurer
to defend an insured if a claim is
potentially within the scope of the
policy’s coverage. Both Iowa and Illinois
law construe an underlying complaint
liberally and resolve any doubts in favor
of imposing a duty to defend. Iowa and
Tllinois law both give policy language its
plain and ordinary meaning and resolve
any ambiguities in favor of the insured.
And, most importantly for present
purposes, when words are undefined in
a policy, both Iowa and Illinois courts
give those words their plain and
ordinary meaning instead of a technical
meaning."”

Finding the only difference between
Illinois and Iowa analysis of coverage
involved the treatment of “arising out
of”" language, which had no involvement
in this case, Kennelly wrote:

“The insurers point to only one area
in which Iowa courts interpret
insurance policies differently from their
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