& — CHICAGO DAILY LAW BULLETIN

Tuesday, May 15, 2007

Today's case involves a collision at a
railroad crossing in Missouri resulting
in the death of the automobile driver,
Douglas Fuller and severe injuries to
the passenger, Anne Fuller. Fuller v.
BNSF Railway Co., 472 FSupp.2d 1088
(S.D.IIL. 2007).

Suit was brought on a negligence
theory against the railroad, BNSF
Railway Co., and its engineer, Samuel
C. Williams, in St. Clair County Circuit
Court. The complaint charged the
defendants with various acts or
omissions: failing to sound the horn in
violation of a Missouri statute, failing to
maintain adequate warning devices at
the crossing under Missouri law, failing
to maintain an adequate lookout, failure
to train personnel, failure to warn of a
dangerous crossing and violations of the
Code of Federal Regulations (49 C.ER.
§234.223).

The defendants removed the case to
federal court. Patricia Fuller, widow of
Douglas Fuller, and daughter Anne
Fuller, filed their motion to remand to
state court, based upon lack of federal
Jurisdiction.

Chief Judge G. Patrick Murphy of
U.S. District Court for the Southern
District of Illinois granted plaintiffs’
motion to remand, holding that the fact
a portion of the plaintiffs’ action could
be subject to federal preemption did not
confer federal subject matter
jurisdiction upon the federal court.

Murphy began discussion of the
motion to remand by setting out the
test for original jurisdiction in federal
court.

Murphy wrote: “Removal of actions
from state court to federal court is
governed by 28 U.S.C. section 1441,
which provides that ‘any civil action
brought in a State court of which the
district courts of the United States have
original jurisdiction, may be removed by
the defendant or the defendants, to the
district court of the United States for
the district and division embracing the
place where such action is pending.’ 28
U.S.C. § 1441(a). Thus, ‘[a] defendant
may remove a case to federal court only
if the federal district court would have
original subject matter jurisdiction over
the action.’ Disher v. Citigroup Global
Mkts. Inc., 419 E3d 649, 653 (7th Cir.
2005), vacated on other grounds, 126
S.Ct. 2964, 165 L.Ed.2d 947 (2006). The
party seeking removal has the burden of
establishing federal jurisdiction. See
Doe v. Allied-Signal Inc., 985 F.2d 908,
911 (7th Cir. 1993). ‘Courts should
interpret the removal statute narrowly
and presume that the plaintiff may
choose his or her forum.” Put another
way, there is a strong presumption in
favor of remand. See Jones v. General
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Tire & Rubber Co., 541 F.2d 660, 664
(7th Cir. 1976).

“In general, of course, federal courts
have ‘original jurisdiction of all civil
actions arising under the Constitution,
laws, or treaties of the United States.'
28 U.S.C. § 1331. The usual test of
whether an action arises under federal
law for purposes of so-called ‘federal
question’ jurisdiction pursuant to
section 1331 is the ‘well-pleaded
complaint’ rule, which provides
generally that a case arises under
federal law within the meaning of the
statute only when federal law appears
on the face of a plaintiff's complaint.
See Catenpillar Inc. v. Williams, 482
U.S. 386, 392, 107 S.Ct. 2425, 96
L.Ed.2d 318 (1987). The well-pleaded
complaint rule requires generally that a
complaint state a claim for relief under
federal law.”

The court explained that where
federal law provides a defense to the
plaintiffs’ claims, such does not
necessarily confer federal jurisdiction:

“The well-pleaded complaint rule
means of course that a case may not be
removed to federal court pursuant to 28
U.S.C. section 1331 where federal law
merely furnishes a defense to a
plaintiff's claims. This is so ‘even if the
defense is anticipated in the plaintiff's
complaint, and even if both parties
concede that the federal defense is the
only question truly at issue.’

“As discussed, plaintiffs' claims are
asserted under state law, not federal
law. However, defendants contend that
plaintiffs’ claims are completely
preempted by the Federal Railroad
Safety Act, 49 U.S.C. § § 20101-20153.
In a limited class of cases a complaint
may arise under federal law within the
meaning of 28 U.S.C. section 1331 even
if a complaint asserts no claim for relief
under federal law where state law is
‘completely preempted’ by federal law.
Complete preemption occurs when ‘the
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preemptive force of a [federal] statute is
so “extraordinary’ that it “converts an
ordinary state common-law complaint
into one stating a federal claim for
purposes of the well-pleaded complaint
rule.”"” * Nelson v. Stewart, 422 F.3d 463,
466-67 (7th Cir. 2005). Importantly, in
this circuit complete preemption occurs
only when a federal statute furnishes an
exclusive federal remedy. In short, ‘the
existence of a private right of action
under federal law is an antecedent of
complete preemption.’ ”

Murphy considered whether the
federal preemption defense available to
the railroad completely preempted all
claims pleaded in the complaint, noting
it did not:

“Turning then to the question of
whether the FRSA establishes complete
preemption so as to permit removal, it
clearly does not. It is true of course that
federal regulations promulgated
pursuant to the FRSA preempt, that is,
extinguish, a variety of state-law tort
claims arising from railroad grade-
crossing collisions. See 49 U.S.C.
section 20106 (providing that ‘[a] State
may adopt or continue in force a law,
regulation, or order related to railroad
safety or security until the Secretary of
‘Transportation (with respect to railroad
safety matters), or the Secretary of
Homeland Security (with respect to
railroad security matters), prescribes a
regulation or issues an order covering
the subject matter of the State
requirement.’); Norfolk S. Ry. Co. v.
Shanklin, 529 U.S. 344, 120 S.Ct. 1467,
146 L.Ed.2d 374 (2000) (citing 23 C.ER.
section 646.214(b)(3) and (4)) (if
federally-approved warning devices
have been actually installed with federal
funds at a crossing and are operating at
the time of a collision, this mandates
dismissal of any claim under state law
that the crossing should have been
equipped with additional or different
warning devices). However, this fact
merely establishes conflict preemption,
not complete preemption such as to
create federal subject matter
jurisdiction. ‘[Flederal preemption that
merely serves as a defense to a state
law action (sometimes called “conflict
preemption”) does not confer federal
question jurisdiction. Thus the
defendant cannot cause a transfer to
federal court simply by asserting a
federal question in his responsive
pleading.’ Rice v. Panchal, 65 F.3d 637, -
639 (7th Cir. 1995).”

Noting that the Federal Railroad
Safety Act provided no federal remedy
to plaintiffs, Murphy reasoned:

“Because the FRSA affords plaintiffs
no federal remedy, this case is not
removable to federal court pursuant to

the complete preemption doctrine. See
Smallwood v. Minois Cent. R.R. Co., 385
F.3d 568, 575-76 (5th Cir. 2004) (an
assertion of FRSA preemption of a
plaintiff's state-law claims based on the
inadequacy of warning devices at a
crossing where federally-funded
warning devices were installed and
operating, as well as negligent delay in
installing warning devices following
federal approval of the devices, did not
create federal question jurisdiction);
Sullivan v. BNSF Ry. Co., 447 E.Supp.2d
1092 (D.Ariz. 2006) (the FRSA did not
completely preempt state-law claims of
negligence against a railroad based on
failure to warn, failure to provide
adequate sight distance, and failure to
sound an adequate whistle at a crossing
where a collision occurred;
notwithstanding the statute’s express
preemption of conflicting state laws, the
FRSA furnished no federal remedy for
the plaintiffs’ claims). Therefore, the
court turns to the matter of whether
plaintiffs’ complaint presents a
substantial question of federal law.”

Next, the court, having found no
federal remedy available under the
FRSA, turned to the issue of whether
the crossing accident claim triggered a
substantial federal question issue:

“The ‘substantial federal question’
doctrine provides generally that ‘[e]ven
though state law creates [a plaintiff's]
cause of action, its case still might
“arise under” the laws of the United
States if a well-pleaded complaint
established that its right to relief under
state law requires resolution of a
substantial question of federal law in
dispute between the parties.’ Franchise
Tax Bd., 463 U.S. at 13, 103 S.Ct. 2841.
In Grable & Sons Metal Products Inc. v.
Darue Engineering & Manufacturing,
545 U.S. 308, 125 S.Ct. 2363, 162
L.Ed.2d 257 (2005), the court held that
a case is removable in federal question
Jurisdiction, notwithstanding the
absence of a federal claim for relief
stated on the face of a complaint or
complete preemption, when: (1) ‘a
state-law claim necessarily raise[s] a
stated federal issue, actually disputed
and substantial’; and (2) a federal forum
may entertain the case ‘without
disturbing any congressionally approved
balance of federal and state judicial
responsibilities.’ Since Grable, the
Supreme Court has characterized the
category of cases removable based upon
the substantial federal question doctrine
as ‘special,’ ‘small,’ and ‘slim.” Empire
Healthchoice Assurance Inc. v. McVeigh,
126 S.Ct. 2121, 2136-37, 165 L.Ed. 2d
131 (2006). In this case, the only.
question of federal law that appears on
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