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Today’s 7th U.S. Circuit Court of
Appeals decision involves two issues of
great significance to expert witnesses
giving testimony. MacGregor v. Rutberg,
478 E3d 790.

First, if a neurosurgeon provides
expert testimony against another
neurosurgeon in a medical malpractice
action and the testimony is defamatory,
is the testifying neurosurgeon protected
from liability by the absolute privilege
for statements in a judicial proceeding?
Second, will a breach of contract action
lie if the expert's testimony violates the
rules of an association, in this case the
American Association of Neurological
Surgeons, to which both doctors
belong?

Margaret MacGregor, a
neurosurgeon, brought suit for
defamation and breach of contract
against L. David Rutberg, also a
neurosurgeon. Both doctors were
members of the American Association
of Neurological Surgeons, to which
nearly 95 percent of board-certified

. neurosurgeons belong.

A patient sued MacGregor in a
medical malpractice action after the
patient’s esophagus was punctured
during an anterior cervical discectomy.
Rutberg testified, by deposition, that
MacGregor failed to exercise due care
in the placement of surgical retractors
to hold the esophagus out of the way of
the surgeon's knife.

In the underlying malpractice action,
MacGregor won her motion for
summary judgment. She sued Rutberg
contending his testimony against her
violated the consensus of
neurosurgeons and that Rutberg failed
to read her deposition and the patient's
deposition, which revealed the
retractors were properly placed.

U.S. District Judge Jeanne E. Scott of
the Central District of Illinois granted
Rutberg’s motion to dismiss, finding
that the testimony was absolutely
privileged and violation of the American
Association of Neurological Surgeons
did not give rise to a breach of contract
cause of action.

The 7th Circuit affirmed. In an
opinion written by Judge Richard A.
Posner, the court refused the invitation
to create an exception to the absolute
judicial privilege for defamatory
statements for expert witness
testimony and found membership in the
medical association was not a basis for a
breach of contract action.

Judicial testimony privilege
Posner began the court's discussion
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of the judicial privilege summarizing the
Illinois rule.

“Illinois like other states recognizes
an absolute privilege for statements in
testimony or pleadings in a judicial
proceeding. Ritchey v. Maksin, 71 11.2d
470, 376 N.E.2d 991, 993 (Ill. 1978);
McNall v. Frus, 336 T1.App.3d 904, 784
N.E.2d 238, 239-40 (2002); Jurgensen v.
Haslinger, 295 Tll.App.3d 139, 692
N.E.2d 347, 349-50 (1998),” Posner
wrote. “What a witness testifies to
cannot be made the basis of a suit
against him, except a criminal
prosecution for perjury or for a crime to
which he confessed in the course of
testifying. The privilege mainly protects
against suits for defamation; however
reckless or dishonest the testimony, the
witness cannot be sued because of its
defamatory content.”

Noting the privilege assumes
relevancy, the court continued:

“A number of states, including
Illinois, have carved an exception for
cases in which the defamatory
testimony is unarguably irrelevant to
the case in which it was given —
suppose that in the trial of an antitrust
case a witness, wanting to take
advantage of the privilege, blurted out:
‘And by the way, my ex-husband is a
murderer, a thief, a deadbeat, and a
purveyor of child pornography.’ See
Macie v. Clark Equipment Co., 8
IL.App.3d 613, 290 N.E.2d 912, 913-15
(1972). MacGregor wants another
exception — an exception for expert
testimony.”

The 7th Circuit explained the
rationale for the privilege and the
protection afforded to prevent abuse:

“Now it is true that the privilege is
especially designed for the protection
and encouragement of disinterested lay
witnesses. Since they have no stake in
the case and cannot be paid more than a
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nominal fee for testifying, they would
be highly reluctant to testify if the
threat of a defamation suit hung over
their heads. It would be cruel to force
them by testifying to assume that risk.
Expert witnesses, in contrast, could be
paid to assume the risk. Nevertheless
they are not excepted from the
privilege, and that is sensible. Litigation
is costly enough without judges’ making
it more so by throwing open the door to
defamation suits against expert
witnesses. That would not only tend to
turn one case into two or more cases
(depending on the number of expert
witnesses), but also drive up expert
witnesses’ fees; expert witnesses would
demand as part of their fee for
testifying compensation for assuming
the risk of being sued because of what
they testified to.

“The pressure to allow such suits in
order to keep expert testimony honest
has actually diminished in recent years
because of enhanced awareness of the
potential abuses involved in such
testimony. Courts do much more than
they used to do to screen out expert
testimony that does not satisfy
reasonable standards of scientific
accuracy. Fed.R.Evid. 702; Kumho Tire
Co. v. Carmichael, 526 U S. 137, 147,
119 S.Ct. 1167, 143 L.Ed.2d 238 (1999).
The screening is imperfect. But it is a
better check on the abuses than
allowing every unsuccessful lawsuit to
be turned into two or more lawsuits as
the winner goes after the expert
witnesses who testified unsuccessfully
against him.”

MacGregor suggested that the
Illinois Supreme Court had not
considered the issue for 25 years (the
Ritchey case) and only the Appellate
Court had upheld the privilege;
therefore, the 7th Circuit should
consider an exception to the rule for
expert testimony. The court declined .
the invitation to predict the Illinois
Supreme Court would create such an
exception:

“Moreover, the fact that the Supreme
Court of Illinois has not weighed in on
the scope of the witness privilege does

not mean that that court is likely, should

it ever do so, to reject the consensus of
the intermediate appellate judges. On
the contrary, its reticence suggests, if
anything, contentment with that
consensus.”

Breach of contract

Posner next considered the question
of whether a breach of contract claim
could be maintained for violation of the

rules of the American Association of
Neurological Surgeons and explained:

“We turn to the breach of contract
claim, MacGregor belongs, and Rutberg
when he gave his deposition in the
malpractice suit belonged, to the
American Association of Neurological
Surgeons, as nearly 95 percent of board-
certified neurosurgeons do. The
association’s rules include norms for
expert testimony by members, among
them that ‘the neurosurgical expert
witness shall represent and testify as to
the practice behavior of a prudent
neurological surgeon giving different
viewpoints if such there are’ and ‘shall
identify as such any personal opinions
that vary significantly from generally
accepted neurological practice.’ The
validity of these sensible-seeming
norms is not questioned. Rutberg was
expelled from the association for
violating them, and the validity of his
expulsion is not before us. See Austin v,
American Association of Neurological
Surgeons, 253 F3d 967 (7th Cir. 2001).
The absolute privilege does not forbid
basing disciplinary proceedings, public
or, even more clearly, private, on
testimony given in a judicial proceeding.
Bushell v. Caterpillar Inc., 291 . App.3d
559, 683 N.E.2d 1286, 1289-90 (1997).”

The court determined that
membership in the association was
neither a waiver of the absolute judicial
privilege nor a basis for a breach of
contract claim, noting that MacGregor's
position was unfounded:

“MacGregor claims that by joining
the association, Rutberg waived the
witness's absolute privilege. Like other
privileges, this one can be waived. And
it was waived, at least in the limited
sense that by agreeing to abide by rules
that regulate members' testimony,
Rutberg disclaimed any right to block,
by claiming that court testimony is
sacrosanct, expulsion from the
association for violating its rules; that
would have made his agreeing to abide
by those rules empty. Anyway, as we
noted earlier, the absolute privilege is
not applicable in a disciplinary
proceeding, as distinct from a lawsuit.

“But it would not follow that he had
consented to be sued for breach of
contract. Whether he did or not is the
question on which MacGregor’s
contract claim turns. It is a question of
contract interpretation rather than of
the scope.of the absolute privilege.”

Considering the rules and holding
that membership in the association
required compliance with the rules, but
did not create third-party beneficiary
rights, Posner reasoned:



