Today's column deals with defamation
and the effect of the innocent construc-
tion rule on statements that are defama-
tion per se, and the case arises out of a
comment made in the best-selling book
“Freakonomics.”

U.S. District Judge Ruben Castillo’s
discussion in resolving defendant’s
motion to dismiss provides an excellent
primer on state and federal law on
defamation per se and the innocent con-
struction rule. Lott v Levitt, 469
ESupp.2d 575 (N.D. IIl. 2007).

Economist Steven Levitt and journal-
ist Stephen J. Dubner co-wrote “Freako-
nomics,” which was published by
HarperCollins. The book contained a
one-paragraph discussion of a theory
advanced by the economist John R. Lott
Jr. stating that laws permitting individu-
als to carry concealed weapons result in
a statistically significant and provable
reduction in serious crime rates.

Lott sued Levitt and HarperCollins
for damages for defamation per se for a
statement appearing in “Freakonomics”
and Levitt individually for a statement he
made about Lott and his work in an e-
mail sent to another economist.

The statement Lott contended was
defamation per se, and not subject to an
innocent construction, appears in the last
sentence of this passage from a chapter
entitled “Where Have All the Criminals
Gone?"

“Then there is an opposite argument
— that we need more guns on the street,
but in the hands of the right people (like
high school girl above, instead of her
mugger). The economist John R. Lott Jr.
is the main champion of this idea. His
calling card is the book ‘More Guns, Less
Crime,’ in which he argues that violent
crime has decreased in areas where law-
abiding citizens are allowed to carry con-
cealed weapons. His theory might be
surprising, but it is sensible. If a criminal
thinks his potential victim may be armed,
he may be deterred from committing the
crime. Handgun opponents call Lott a
pro-gun ideologue, and Lott let himself
become a lightning rod for gun contro-
VErsy.

“Then there was the troubling allega-
tion that Lott actually invented some of
the survey data that support his more-
guns/less-crime theory. Regardless of
whether the data were faked, Lott’s
admittedly intriguing hypothesis doesn’t
seem to be true. When other scholars
have tried to replicate his results, they
found that right-to-carry laws simply
don't bring down crime.”

The e-mail message Lott sued on was
a response that Levitt made to e-mail
from a colleague, John McCall, who
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wrote: “I also found the following cita-
tions — have not read any of them vyet,
but it appears they all replicate Lott’s
research. The Journal of Law and Eco-
nomics is not chopped liver.

“Have you read through any of
these?”

Levitt responded, “It was not a peer-
refereed edition of the Journal. For
$15,000 he was able to buy an issue and
put in only work that supported him. My
best friend was the editor and was out-
raged the press let Lott do this.”

Levitt and HarperCollins moved to
dismiss, contending there was no
defamation per se and there was
nonetheless an innocent construction of
the material.

Castillo held that both counts pleaded
defamatory per se statements. However,
he found that count 1 was not actionable
under the innocent construction rule but
that count 2 could not be innocently con-
strued.

The court began by listing the cate-
gories of defamation per se: “(1) words
that impute a person has committed a
crime; (2) words that impute a person is
infected with a loathsome communicable
disease; (3) words that impute a person
is unable to perform or lacks integrity in
performing her or his employment
duties; (4) words that impute a person
lacks ability or otherwise prejudices that
person in her or his profession; and (5)
words that impute a person has engaged
in adultery or fornication,”

Finding the fourth category triggered
by the book and e-mail, the court rea-
soned:

“Lott contends that the statements
about him in ‘Freakonomics’ and the e-
mail fall under the fourth category of lan-
guage that qualifies as defamation per se
because they imply that his results were
falsified or that his theories lack merit,
and thus impute a lack of ability and
integrity in his profession as an
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economist, academic and researcher.
Indeed, a claim that an academic or
economist falsified his results and could
only publish his theories by buying an
issue of a journal and avoiding peer
review would surely impute a lack of
ability and prejudice that person in his
profession. See, e.g., Kolegas v. Heftel
Broadcast Corp., 154 111.2d 1, 607 N.E.2d
201, 207 (1992) (statements that implic-
itly accused the plaintiff of lying and of
attempting to deceive the public certain-
ly could be found to have damaged the
plaintiff’s integrity and prejudiced him in
his business).

“Accordingly, the court finds that
Lott's pleadings sufficiently allege that

.the statements in ‘Freakonomics’ and

the e-mail are capable of a defamatory
per se meaning in that they may be inter-
preted in a manner that imputes a lack of
ability in Lott's profession as an
economist, academic and researcher.”

The next step in the court's analysis
involved the question of whether the two
allegedly defamatory statements fell
under the innocent construction rule,
which holds that if a statement has two
reasonable constructions, one defamato-
ry and one innocent, the innocent inter-
pretation prevails:

“‘[A] statement “reasonably” capable
of a non-defamatory interpretation, given
its verbal or literary context, should be
so interpreted. There is no balancing of
reasonable constructions.” Mittelman v
Witous, 135 I11.2d 220, 142 IiL.Dec. 232,
552 N.E.2d 973 (1989). In other words, if
a statement is capable of two reasonable
constructions, one defamatory and one
innocent, the innocent one will prevail.
Muzikowski v. Paramount Pictures Corp.,
322 F3d 918, 924-25 (7th Cir. 2003). If
the complained-of statement ‘may rea-
sonably be innocently interpreted, it can-
not be actionable per se.’”

The question on the “Freakonomics”
quote was whether this statement could
be innocently construed: “When other
scholars have tried to replicate his
results, they found that the right-to-
carry laws simply don’t bring down
crime.”

Lott contended that the term “repli-
cate” in the world of academic research
and scholarship means Lott falsified his
results.

Castillo disagreed, stating the test
was the “reasonable reader,” not the aca-
demic world, and the reasonable reader
would read the statement to the effect
that other economists reached different
conclusions:

“The applicable standard, however, is
not that of the ‘world of academic
research and scholarship’ that Lott

describes. Rather, the critical question is
how a ‘reasonable reader’ would inter-
pret the phrase. The reasonable reader
in this case is the general population,
who helped make ‘Freakonomics’ an
‘extraordinarily successful,’ ‘best-selling
book.” In everyday language, ‘replicating
results’ does not necessarily mean ana-
lyzing identical data in identical ways,
and thus it is reasonable to read the sen-
tence at issue as not accusing Lott of fal-
sifying his results.

“In fact, it is more reasonable to read
the sentence as stating that other schol-
ars testing the same hypothesis have
done separate research, with possibly
different data and statistical analyses,
and come to different conclusions, thus
disproving Lott’s theory; or simply, that
other scholars attempted to arrive at the
same conclusions as Lott had, but were
unable to do so. The chapter entitled
‘Where Have All the Criminals Gone?'
reviews multiple theories as to why
crime decreased in the 1990s and dis-
credits every theory except Levitt's own
theory, that the legalization of abortion in
Roe v. Wade in 1973 prevented the birth
of the would-be criminals of the 1990s.”

The court further found the book dis-
agreed with a number of theories of
other economists and that other
economists disagreed with Lott's gun
theory:

“In fact, the entire book contains little
description of other theorists’ specific
research protocols and methodology, and
an end note to the paragraph about Lott
clarifies the intended definition of the
term ‘replicate’ to be simply that other
scholars have disproved Lott’s gun theo-
ry, not that they proved Lott falsified his
data.”

The court relied on a number of 7th
U.S. Circuit Court of Appeals and Illinois
cases discussing the innocent construc-
tion rule including Knafel v. Chicago Sun-
Times Inc., 413 E3d 637 (7th Cir. 2005),
and Tuite v. Corbitt, No. 101054, 2006 WL
3742112 (Dec. 21), and provided the fol-
lowing examples of application of the
rule: i

“Likewise, the Illinois Appellate

*Court has found arguably more clearly

defamatory statements to be subject to
reasonable innocent constructions. In
Haberstroh v. Crain Publications Inc., for
example, three published letters had the
following to say about the plaintiff pro-
fessor: “To Mr. Haberstroh's students, [
would say: Run for your creative lives!
This guy isn’t traveling with a full set of
luggage’; and ‘Why would anyone study a
subject from a guy who obviously doesn’t
understand it?" 189 Ill.App.3d 267, 575
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