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. Intoday's case, U.S. District Judge
‘Ruben Castillo provides a very helpful
and instructive primer on how to
‘properly plead affirmative defenses. The
case involves a complaint for breach of
contract that was answered by the
defendant who asserted six affirmative
defenses — all of which were stricken
as insufficient — five without prejudice
and one with prejudice. Reis Robotics
USA Inc. v. Concept Industries Inc., 462
*FSupp.2d 897 (N.D.IIL. 2006).

Reis Robotics USA Inc. brought a
breach of contract action against
Concept Industries Inc., invoking the
federal court's diversity jurisdiction.
Reis contended it had an agreement
“with Concept to manufacture a robotic
laser cutting machine and fixtures for
“trimming three automotive parts (Hush
Panel, JS Dash Silencer, and JS Dash
Close Out Panel), which Concept
intended to use in manufacturing
automotive parts which it sold. The
contract price to design and furnish the
laser and associated fixtures was
$911,000.

A dispute arose between the parties

- ‘'when it was determined cycle time
(time to cut a part) for the ]S Dash
Silencer was not 60-70 seconds, which
Concept asserted was promised by Reis
and necessary to competitively

-manufacture the JS Dash Silencer.

Concept paid $588,000 and
discontinued the agreement. Reis sued
for $264,300 plus interest contending it
-had not promised the 60-70 seconds
.time in the agreement and was owed
the balance for work performed.

Concept answered the complaint and
asserted six affirmative defenses.
Castillo granted Reis’ motion to strike
Concept's affirmative defenses, striking
five without prejudice to replead and
striking one with prejudice.

Castillo began analysis of the
sufficiency of the affirmative defenses
by looking to Rule 12(b) and describing
the standard for properly pleading
affirmative defenses:

“Federal Rule of Civil Procedure
12(f) permits the Court to strike ‘any
.nsufficient defense or any redundant,
‘immatenal, impertinent or scandalous
matter.” Fed.R.Civ.P. 12(f). Motions to
strike are generally disfavored because
of their potential to delay proceedings.
Heller Fin. Inc. v. Midwhey Powder Co.
Inc., 883 F2d 1286, 1294 (7th Cir. 1989).
Nonetheless, a motion to strike can be a
useful means of removing ‘unnecessary
clutter’ from a case, which will in effect
expedite the proceedings.

“Affirmative defenses are pleadings
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and, as such, are subject to all the same
pleading requirements applicable to
complaints. Thus, affirmative defenses
must set forth a ‘short and plain
statement’ of the basis for the defense.
Fed.R.Civ.P. 8(a). Even under the liberal
notice pleading standards of the Federal
Rules, an affirmative defense must
include either direct or inferential
allegations as to all elements of the
defense asserted. Renalds v. S.R.G.
Rest. Group, 119 ESupp.2d 800, 802
(N.D.IIL. 2000). ‘[B]are bones
conclusory allegations’ are not
sufficient. Surface Shields Inc. v. Poly-
Tak Prot. Sys. Inc., 213 ER.D. 307, 308
(N.D.IIL 2003)."

With this background, the court set
out the three-factor test used to
determine whether an affirmative
defense is properly pleaded:

“This court applies a three-part test
for examining the sufficiency of an
affirmative defense. Surface Shields, 213
ER.D. at 308; Bobbitt v. Victorian House
Inc., 532 ESupp. 734, 737 (N.D.I1..1982).
First, we determine whether the matter
is appropriately pled as an affirmative
defense. Second, we determine whether
the defense is adequately pled under
Federal Rules of Civil Procedure 8 and
9. Third, we evaluate the sufficiency of
the defense pursuant to a standard
identical to Federal Rule of Civil
Procedure 12(b)(6). Before granting a
motion to strike an affirmative defense,
the court must be convinced that there
are no unresolved questions of fact, that
any questions of law are clear, and that
under no set of circumstances could the
defense succeed. Codest Eng’g v. Hyatt
Int'l Corp., 954 FSupp. 1224, 1228
(N.D.I11.1996). Additionally, in a case
premised on diversity jurisdiction, ‘the
legal and factual sufficiency of an
affirmative defense is examined with

in complaint). Although Concept’s
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reference to state law." Williams v. Jader
Fuel Co., 944 F2d 1388, 1400 (7th Cir.
1991)."

Castillo analyzed the first affirmative
defense, noting a question exists as to
its availability, but also noting it was not
sufficiently pleaded:

“For its first affirmative defense
Concept asserts: ‘The complaint fails to
state a claim upon which relief can be
granted.” There is some debate in this
District regarding whether ‘failure to
state a claim’ may be raised as an
affirmative defense or instead must be
raised by separate motion. Compare,
e.g., Instituto Nacional de
Comercializacion Agricola v. Cont'l 11l
Nat'l Bank & Trust Co., 576 ESupp.
985, 991 (N.D.II. 1983) (striking the
affirmative defense of failure to state a
claim because a true affirmative defense
raises matters outside the plaintiff's
complaint) with Codest Eng'g, 954
ESupp. at 1231 (concluding that failure
to state a claim may properly be
asserted as an affirmative defense) and
Fleet Bus. Credit Corp. v. Nat'l City
Leasing Corp., 191 ER.D. 568, 569
(N.D.IIl. 1999) (same). Notably, as one
court in this District has observed,
although failure to state a claim may not
meet the technical definition of an
affirmative defense, Form 20 of the
Federal Rules of Civil Procedure’s
Appendix of Forms lists ‘failure to state
a claim’ as a model defense. See
Builders Bank v. First Bank & Tr. Co. of
I, No. 03 C 4959, 2004 WL 626827
(N.D.IIL Mar.25, 2004). Rule 84
specifically authorizes the use of the
model defenses contained in the Forms.
Fed.R.Civ.P. 84. In light of Rule 84 and
Form 20, we find authority under the
Federal Rules to permit an affirmative
defense based on failure to state a
claim.

“Nonetheless, Concept has failed to
adequately plead the defense in
accordance with Rule 8. Concept’s first
affirmative defense is nothing more
than a recitation of the standard for a
motion to dismiss under Rule 12(b)(6).
As alleged, the defense provides no
explanation as to how and in what
portion of the complaint Reis has failed
to state a claim. See Renalds, 119
FESupp.2d at 803-04 (striking failure to
state a claim defense because it did not
identify specific infirmities in the
complaint); Codest Eng’g, 954 F.Supp. at
1231 (striking failure to state a claim
defense that did not refer to any
particular count of complaint and did not
notify plaintiff of any specific infirmities
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counterclaim contains detailed factual
allegations, these allegations are not
mentioned or incorporated by reference
in the affirmative defenses, (See R. 11.)
Additionally, it is not clear what portion
of the lengthy counterclaim allegations
are intended to support Concept’s
failure to state a claim defense. The
Court agrees that clarity is needed as to
the basis of this defense, and
accordingly, the first affirmative defense
is stricken without prejudice.”

Castillo next considered Concept’s
second affirmative defense, finding it
insufficiently pleaded and striking it
without prejudice:

“As its second affirmative defense
Concept states: ‘Reis breached the
contract on which it purports to rely,
and that contract may be void for fraud
and/or failure of consideration.’ Breach
of contract, fraud, and failure of
consideration are all matters that may
be pled as affirmative defenses. See
Fed.R.Civ.P. 8(c). However, the Court
agrees with Reis that Concept's
defenses, as pled, do not satisfy the
pleading requirements-of Rule 8(a). The
breach of contract defense fails to make
reference to any of the elements of a
breach of contract claim, and
additionally, Concept fails to plead with
heightened particularity the alleged
circumstances constituting fraud as
required by Rule 9(b).”

Finding the third affirmative defense
appeared to be a mere reassertion of
denials in Concept's answer, the Court
struck it, but allowed repleading:

“As its third affirmative defense,
Concept alleges: ‘Reis's payment claims
for the silencer fixture are barred
because Concept never authorized Reis
to begin manufacturing the fixture, as
Reis itself has acknowledged.’ The
concept of an affirmative defense under
Rule 8(c) ‘requires a responding party
to admit a complaint’s allegations but
then permits the responding party to
assert that for some legal reason it is
nonetheless excused from hability (or
perhaps from full liability)." Menchaca v.
Am. Med. Resp. of Ill., 6 ESupp.2d 971,
972 (N.D.I11.1998) (emphasis in
original). Concept's third affirmative
defense does not meet this criteria, but
instead is merely a restatement of the
denials contained in its answer. As such,
the affirmative defense is not only
unnecessary but also improper.
However, to the extent Concept
intended to raise some affirmative
matter here, the Court will give
Concept an opportunity to replead.”

. Looking to the fourth affirmative
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