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Today's case considers whether an
employee’s periodic exposure to
synthetic latex, occasionally wearing a
synthetic latex suit and gloves, in
performing janitorial services around
biphazardous materials (blood and
bedily fluids), causing an allergic
reaction, gives rise to a claim under the
Americans with Disabilities Act, 42
U.S.C. § 12101 et seq. McLorn v.
Community Health Services, 456
ESupp.2d 991 (S.D.IIL. 2006).

Plaintiff Arthur McLorn began
employment with Community Health
Systems Inc., d/b/a Heartland Regional
Medical Center, in August 2004,
performing janitorial services in its
Environmental Services Department.
When dealing with so-called
biohazardous materials such as blood
and other bodily fluids, he was required
to wear a protective suit and gloves that
were made of synthetic latex. Heartland
used synthetic latex because some
persons are allergic to natural latex.

Shortly after he began work, McLorn
suffered an oozing rash on his hands
and arms and a doctor recommended he
stop using the synthetic latex suit for
two weeks and wear only nonlatex
gloves. This helped and his skin began
to clear up.

In November 2004, McLorn
experienced elevated blood pressure
caused by the synthetic latex and he
was given cotton gloves to wear under
the synthetic latex gloves, but this did
not stop the allergic rashes.

In December, Heartland provided
him with natural latex gloves to be used
when not around others who might
have an allergic reaction to natural
latex. In January 2005, McLorn refused
to wear synthetic latex gloves because
his rash only appeared when he wore
them and cleared up when he did not.

McLorn was terminated and sued
claiming, in part, a claim under the
ADA, charging Heartland failed to
accommodate his disability by providing
him alternative gloves.

Heartland filed its motion for

_ summary judgment contending that no

“ proof existed showing he was disabled

under the ADA by: (1) an actual
impairment; or (2) showing he had a
record of disability; or (3) his employer
treated him as disabled.

The U.S District Judge J. Phil Gilbert
granted Heartland’s motion for
summary judgment, finding that
McLorn’s periodic and temporary
allergic reaction to the synthetic latex
gloves at Heartland was not a
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substantial limitation of a major life
activity.

Gilbert began the Court's discussion,
setting out the proofs necessary under
the ADA;

“The ADA provides, in pertinent
part, that an employer shall not
‘discriminate against a qualified
individual with a disability.’ 42 U.S.C. §
12112(a). It also requires employers to
provide reasonable accommodations for
the physical and mental limitations of
qualified disabled employees to enable
them to perform the essential functions
of their jobs. 42 US.C. §
12112(b)(5)(A).

“To prove a discrimination claim or a
failure to accommodate claim under
either statute, a plaintiff must show,
among other things, that he was a
disabled person as defined by the ADA.
Winfrey v. City of Chicago, 259 F.3d 610,
614 (7th Cir. 2001) (failure to
accommodate). Under the ADA, a
person is ‘disabled’ if he:

**(a)[h]as a physical or mental
impairment that substantially limits one
or more of the major life activities of
such individual; (b) has a record of such
impairment; or (c) is regarded as having
such an impairment.’ Mattice v. Mem'|
Hosp. of S. Bend, 249 F.3d 682, 684 (7th
Cir. 2001); 42 U.S.C. § 12102(2).”

The court said Heartland argued that
McLorn’s allergy did not impair a major
life activity because his allergic reaction
was limited and periodic, arising only
when he came into contact with
synthetic latex and only when such
contact occurred at Heartland.

Gilbert set out the three-pronged
test to determine whether an
impairment substantially limits a major
life activity:

“To determine whether a plaintiff has
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an impairment that substantially limits a
major life activity, the court conducts
three inquiries:

“T'First, we consider whether [the
plaintiff's alleged disability] was a
physical impairment. Second, we
identify the life activity upon which [the
plaintiff] relies ... and determine
whether it constitutes a major life
activity under the ADA. Third, tying the
two statutory phrases together, we ask
whether the impairment substantially
limited the major life activity. Bragdon v.
Abboft, 524 U.S. 624, 631, 118 S.Ct.
2196, 141 L.Ed.2d 540 (1998); accord
Lawson v. CSX Transp. Inc., 245 F3d
916, 923 (7th Cir. 2001).”

The court found the first two tests
met:

“In this case, the first two questions
are fairly straightforward. It appears
that McLorn is physically impaired by
his allergy. When he is exposed to
synthetic latex, his skin becomes itchy,
blistery, cracked and painful, and his
blood pressure becomes elevated. He
also claims to be impaired in several
major life activities. McLorn claims that
his impairment limits his ability to
perform manual tasks, sleep, breathe
and work. These activities all constitute
major life activities. See 29 C.ER. §
1630.2(I) (major life activities include
tasks such as ‘caring for one's self,
performing manual tasks, walking,
seeing, hearing, speaking, breathing,
learning, and working.")”

But the third test revealed no
substantial limitation of a major life
activity by McLorn's allergic reaction to
synthetic latex. Gilbert explained:

“The third inquiry is a bit more
difficult. To determine if an impairment
substantially limits a major life activity,
the court considers ‘(i) The nature and
severity of the impairment; (ii) The
duration or expected duration of the
impairment; and (iii) The permanent or
long term impact, or the expected
permanent or long term impact of or
resulting from the impairment.’ 29
C.R.E § 163-/2(j)(2).

“There is no evidence from which a
reasonable jury could conclude that
McLorn's allergy to synthetic latex
substantially impairs any of his major
life activities. The evidence shows that
McLorn's allergic reaction is somewhat
severe, but not life-threatening.
However, he experiences this reaction
only when he comes into contact with
synthetic latex, which he has apparently
only done while working at Heartland.
Although it took some time after

leaving Heartland for his allergy
symptoms to go away — maybe as
much as several months — they did go
away, and they did not reappear. In fact,
McLorn testified at his deposition that
he was fine once the symptoms went
away, and the record shows that he was
able to obtain later employment in the
cleaning/janitorial, painting and auto
repair fields. Rather than demonstrating
a substantial impairment of a major life
activity, the evidence demonstrates
mere periodic episodes of allergic
reactions that occurred only when
McLorn was in direct contact with
latex. See, e.g., Moore v. J.B. Hunt
Transp. Inc., 221 E3d 944, 952 (7th Cir.
2000) (intermittent flare-ups may not
render a condition a ‘disability’ under
the ADA); Land v. Baptist Med. Ctr, 164
F3d 423, 424-25 (8th Cir. 1999) (peanut
allergy did not substantially impair
major life activity because breathing
was only restricted during allergic
reactions).

“Furthermore, the record contains no
evidence that McLorn's contact with
synthetic latex is so common in his
ordinary life that his periodic flare-ups
after direct contact with synthetic latex
substantially impair his major life
activities of performing manual tasks,
sleeping, breathing or working in a
broad class of jobs.”

Having determine McLorn failed to
show a fact question in opposition to
Heartland's motion for summary
judgment on the physical impairment of
a major life activity, the court next
considered whether McLorn had a

‘record of such impairment previously.

Finding no such record, the court
stated:

“A person has a history of disability
under the ADA if he ‘has a history of, or
has been misclassified as having, a
mental or physical impairment that
substantially limits one or more major
life activities.' 29 C.ER. § 1630.2(k). To
succeed, under this theory, as under the
prior theory, a plaintiff must show that
the impairment of which he has a record
poses a substantial limit on a major life
activity. Rooney v. Koch Air LLC, 410
E3d 376, 381 (7th Cir. 2005).

“The court has already determined
that McLorn has not submitted
evidence that his allergy to synthetic
latex substantially limits a major life
activity. Nor has he submitted evidence
that his record reflects a substantial
limitation from his allergy. Thus, his
record of having such an allergy since
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